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1936 Legislative Sessions 


Nine State legislatures are scheduled to be in regular ses- 
sion this year. These are: 
Kentucky New Jersey 
Louisiana New York 
Massachusetts Rhode Island 
Mississippi South Carolina 
, Virginia 
All have convened with the exception of Louisiana, which 
meets May 11th. 


It seems probable that a number of states will be called 
in special session in 1936, principally for the enactment of 
relief, social security and tax legislation. 


Alabama and Illinois are among the first states to be called 
in special session this year. Special sessions of Minnesota, 
Ohio and Vermont, called in 1935, were continued into 1936. 
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The Corporation Journal is published by The Corporation Trust 
Company monthly, except in July, August, and September. Its 
purpose is to provide, in systematic and convenient form, brief 
digests of significant current decisions of the courts, and the more 
important regulations, rulings or opinions of official bodies, which 
have a bearing on the organization, maintenance, conduct, regula- 
tion, or taxation of business corporations. It will be mailed re 
larly, postpaid and without charge, to lawyers, accountants, corporation 
officials, and others interested in corporation matters, upon written 
request to any of the company’s offices (see next page). 


When it is desired to preserve The Journal in a permanent file, a spe- 
cial and very convenient form of binder will be furnished at cost ($1.50). 
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“Business Situs” of Intangibles 


EpwarpD RoESKEN 


In recent years the theory of a 
business situs of intangibles for ad 
valorem or general property tax 
purposes has been applied with 
mcreasing vigor in a number of 
states. This is the theory that 
accounts receivable, loans and 
other credits and intangibles such 
as stocks and bonds, all of which 
are used in a state by a foreign 
corporation in the prosecution of 
its activities in that state, may 
acquire a “business situs” there 
for direct property tax purposes. 

It may be said to be in contra- 
distinction to the common law 
rule that the situs of personal 
property follows the domicile of 
the owner. 

In view of the fact that the state 
in which a foreign corporation is 
incorporated may rigidly apply the 
common law theory and require it 
to return, as taxable, all of its 
intangibles, wherever employed, 
the application of the “business 
situs” theory may result in the 
taxation of the same property in 
two jurisdictions. The United 
States Supreme Court has said in 
The Farmers Loan & Trust Com- 
pany v. Minnesota, 280 U. S. 204: 

“Taxation is an intensely 
practical matter and laws in 
respect of it should be con- 

strued and applied with a 

view of avoiding, so far as 

possible, unjust and oppres- 
sive consequences. We have 
determined that in general in- 
tangibles may be properly 


taxed at the domicile of their 
owner and we can find no suf- 
ficient reason for saying they 
are not entitled to enjoy an 
immunity against taxation at 
more than one place similar 
to that accorded to tangibles.” 


In a later case, however, (First 
National Bank of Boston v. Maine, 
284 U. S. 312), a reference was 
made to this statement to indicate 
that the “business situs” theory 
still remains to be presented to the 
highest court for consideration as 
to its propriety, the following 
language being used: 

“We do not overlook the 
possibility that shares of stock, 
as well as other intangibles, 
may be so used in a state other 
than that of the owner’s domi- 
cile as to give them a situs 
analogous to the actual situs 
of tangible personal property. 
See Farmers’ Loan Company 
case, supra, at p. 213. That 
question heretofore has been 
reserved, and it still is reserved 
to be disposed of when, if ever, 
it properly shall be presented 
for our consideration.” 


A recent case decided by the 
Supreme Court of Oklahoma hold- 
ing, as taxable under the “business 
situs” theory, advancements made 
by a foreign corporation to those 
associated with it in oil property 
operations, State v. Atlantic Oi 
Producing Co., 49 P. (2d) 534, is 
digested in this issue at page 131. 


125 
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Domestic Corporations 


California. 


Stockholders’ liability. Appellants were sued upon their liability 
as stockholders in a company which had borrowed money from the 
respondent, evidenced by a promissory note, secured by a deed of 
trust on real estate. The court affirmed the judgment of the trial 
court against each appellant for a proportionate part of the original 
principal sum of the note and interest thereon, denying the conten- 
tion of appellants that they should be liable only to the extent of any 
deficiency remaining after the security for the loan had been first 
exhausted. Certain stockholders, other than appellants, had made 
a payment of $4,500 to respondent in settlement of their own liability, 
and appellants sought to have the amount due from them propor- 
tionately reduced by reason of this payment. This the court also 
denied, saying they were not entitled to the benefit of this amount 
paid by their associate stockholders. Title Insurance & Trust Com- 
pany v. Torrance et al., 51 P. (2d) 1123. Woodruff, Burr & Smith and 
Philip Grey Smith of Los Angeles, for appellants. H. Sidney Laugh- 
lin of Los Angeles, for respondent. 


Delaware. 


Right of administrator to vote stock standing in his name as such 
on the books of corporation in the election of directors, where 
certificates for stock, endorsed by him, had been delivered to dis- 
tributees. The Court of Chancery holds that, where an administra- 
tor had effected a transfer to himself as administrator of shares of 
his decedent in a Delaware company, represented by certificates 
which he had endorsed and delivered to the distributees, he may not 
then vote the stock in the election of directors contrary to the wishes 
of the distributees where they had failed to effect the transfer to 
their names upon the books of the corporation. In the Matter of 
Canal Construction Company, Court of Chancery, New Castle County, 
decided January 15, 1936. Commerce Clearing House Court Deci- 
sions Reporting Service Requisition No. 150561. Ivan Culbertson, 
for petitioner. William S. Potter of Ward & Gray, for defendant 
corporation and the challenged directors. 


Kansas. 


Disregard of the corporate entity. The syllabus written by the 
Kansas Supreme Court in this case contained the following : “Where 
the bankrupt in fact owns all the stock of a corporation and four 
others are nominal stockholders only, and the bankrupt had for 
years directed all the policies and had been in charge of the general 
management of the corporation, it was not error for the trial court 
to disregard the theory of corporate entity and permit the trustee 
to take possession of stock certificates of the bankrupt and to take 
charge of, preserve and manage the corporation for the benefit of 
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creditors of the bankrupt estate, in compliance with the order of the 
referee in bankruptcy.” Eva L. Adams, as Admz. etc. v. S. R. Morgan 
et al., decided December 7, 1935. Commerce Clearing House Court 
Decisions Reporting Service Requisition No. 147845. Bennett R. 
Wheeler, S. M. Brewster, John L. Hunt, Margaret McGurnaghan, 
John H. Hunt, George M. Brewster, Allen Meyers, Ralph M. Hope, 
all of Topeka, and Edward H. Coulter of Little Rock, Arkansas, for 
appellants. Charles Heizer, A. K. Stavely, both of Lyndon, Shields 
M. Goodwin of Little Rock, Arkansas, and Arthur L. Adams of 
Jonesboro, Arkansas, for appellee. 
Louisiana. 

Payment of dividend should be made to all stockholders at the 
same time. Defendant corporation had established the practice of a 
monthly dividend, to be payable on the 15th of each month. In 
April, 1935, several stockholders, of which plaintiff was not one, 
received their dividends prior to April 10 and on that date plaintiff 
instituted this suit to compel payment to him prior to the 15th of 
that month. The court held that, under the circumstances, there 
was no right in the company to require that plaintiff should wait 
until the 15th. “It is well,” said the court, “to bear in mind the fact 
that this is not an attempt to force a corporation to declare a divi- 
dend, but it is merely an effort on the part of a stockholder to force 
a corporation to pay to him his share of a dividend which has already 
been declared, and which is shown to have been already paid to other 
stockholders.” Tichenor v. Dr. G. H. Tichenor Company, Limited, 164 
So. 275. R. A. Tichenor, Sr. of New Orleans, for appellant company. 
Sydney J. Parlongue of New Orleans, for appellee. 


New York. 


In stockholder’s derivative action, the corporation, as judgment 
creditor, has the sole right to maintain proceedings supplementary 
to judgment and execution. Plaintiff minority stockholder insti- 
tuted suit against the officers and directors of the company to account 
to the company for their official acts, the action being a representa- 
tive one. After trial before a referee, judgment was obtained on 
behalf of the company against the defendants and also by the plain- 
tiff against the company and also against the defendants. The 
question was whether plaintiff had the right to issue execution, the 
company itself, backed by a majority of the stockholders, being 
opposed to the enforcement of the judgment recovered in its favor. 
Plaintiff’s attorneys had issued and delivered to the sheriff of the 
county an execution in favor of the company and defendants then 
sought to have the execution vacated. The court granted this, 
pointing out that although “the complaining stockholder occupies 
the position of a trustee for the benefit of the corporation and its 
creditors, and that such stockholder is in complete control of the 
litigation, at least until the entry of judgment or decree,” the cor- 
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poration is the judgment creditor and, as such, has the sole right to 
maintain proceedings supplementary to judgment and execution. 
It was observed that where the company is opposed to a judgment 
obtained for its benefit, the corporate officers may be compelled to 
act by mandamus. Earl v. Brewer et al., 282 N. Y. S. 922. Fuller, 
Brown, Hubbard & Felt (Gay H. Brown and Ernest P. Felt, of 
counsel), of Utica, for plaintiff. Dunmore, Ferris & Burgess (Tha 
Burgess, of counsel), of Utica, for defendant Will. Miller, Hubbell 

& Evans (James Hubbell and Ernest N. Warren, of counsel), of 
Utica, for other defendants. 


Ohio. 


Voting powers of preferred stockholders. Appellant sought to 
restrain the preferred stockholders of appellee company from voti 
upon a resolution fixing the number of the board of directors an 
from voting at the election of directors. The articles of incorpora- 
tion denied preferred stockholders voting rights except at “meetings 
called to consider and act upon subjects or questions with respect 
to which the voting rights are conferred by statute upon the holders 
of the preferred stock.” The statute giving voting powers to stock- 
holders, granted them “unless otherwise provided in the articles.” 
The court found that sections of the code permit voting upon certain 
specified subjects regardless of limitations or restrictions upon the 
voting power of any class of stockholders. “No section of the code, 
however, permits voting, regardless of limitation or restriction, upon 
any proposal to change the number of directors, or at election of 
directors.” The restriction on the voting power of preferred stock- 
holders, as outlined in the articles, was therefore permitted to prevail 
and an injunction was ordered granted by the United States Circuit 
Court of Appeals, Sixth Circuit. Personal Industrial Bankers, Inc., 
Appellant, v. Citizens Budget Company of Dayton, Ohio, Incorporated, 
et al., Appellees, decided December 5, 1935; 80 F. (24) 327. CCH 
Court Decisions Reporting Service Requisition No. 147597. 


Wisconsin. 


A director or fiduciary officer of a corporation is presumed to serve 
without compensation in the absence of a valid agreement therefor. 
By-law conflicting with statute held void. A by-law of defendant 
corporation provided “that no salary or compensation for services 
of any nature shall be allowed to any officer, director, agent or 
employee of said corporation, unless consent to such salary or com- 
pensation be first given by the owners of at least three-fourths of the 
trust certificates to be issued as hereinafter provided,” and “that no 
obligation or liability for or on behalf of said corporation shall be 
created or incurred by any officer, agent or employee of said corpo- 
ration, except for the payment of taxes on said property, unless the 
same be first authorized by written consent of the owners of at 
least three-fourths of said trust certificates.” The court held these 
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provisions to be void because in conflict with a statute providin 
that “the stock, property, affairs and business of every such stock 
corporation shall be under the care of and be managed by a board 
of directors.” 

Contrary to the void by-law, an individual defendant, the corpo- 
ration’s president and treasurer, had for a number of years paid a 
salary to himself for services as president and treasurer and also 
paid a salary to his daughter for clerical services performed by her 
for the corporation. As to the services performed by the president 
and treasurer, the court applied the rule that a director or fiduciary 
officer presumably serves without compensation when there is no 
valid express agreement for compensation, which was true in this 
instance, and said: “No contract by mere implication will suffice 
in that respect. Implications arising from the conduct of the officers 
and agents of the corporation in respect to payments of salary to 
the officer for his official services do not bind it under the same 
circumstances as an individual.” The court stated that rule would 
not apply to compensation for extraordinary services performed 
otherwise than as an officer, if an implied contract to pay therefor 
is established by circumstances showing that it was wl ealamtond 
by those authorized to act on behalf of the corporation that the 
person employed was to be compensated for such services. As to 
the clerical services rendered by the daughter, the rule applied was 
that in the absence of an express agreement for remuneration, a sub- 
ordinate agent or servant who renders services for the corporation, 
at the request or with the knowledge and consent of the directors 
and under circumstances indicating an expectation of payment, is 
entitled to recover the reasonable value thereof. Security Savings 
& Trust Co. v. Coos Bay Lumber and Coal Co. et al., 263 N. W. 187. 
Hughes & Anderson and Crawford & Crawford of Superior, for 
appellant. Powell & Sprowls of Superior (Hanitch, Johnson, 
Fritschler & Barstow of Superior, of counsel), for respondents. 


Foreign Corporations 


Alabama. 


Employee of foreign parent company held to be agent of domestic 
subsidiary when performing tortious act in endeavor to further sub- 
sidiary’s interests. Plaintiff, a dissatisfied customer of defendant 
company, had, as a result of a controversy over purchases in defend- 
ant’s store, threatened litigation. At the time, a district supervisor 
of stores employed by defendant’s parent company was engaged in 
supervisory work in defendant’s store and he, in an endeavor to 
prevent the litigation, had procured plaintiff’s discharge by threaten- 
ing her employer with a withdrawal of the patronage of defendant’s 
employees. The question was whether the district supervisor of a 
foreign parent company could be regarded as the agent of the Ala- 
bama subsidiary while in Alabama performing duties in connection 
with the Alabama store and whether he was acting within the scope 
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of his employment in the matters complained of. The court held 
that under the evidence, this question was properly submitted to 
the jury and a finding in the lower court for plaintiff was affirmed. 
Lerner Shops of Alabama v. Riddle, 164 So. 385. Jas. S. Edson of 
Birmingham, for appellant. B. F. Smith of Birmingham, for appellee. 


Maryland. 


Service of process after dissolution of corporation. In an action of 
libel brought against defendant company in the United States Dis- 
trict Court, service was made in Maryland upon one who had been 
business manager of a paper which had been published by defendant 
company. Service was had, however, about three months after 
defendant, a New York corporation, had been dissolved and the 
validity of service was attacked on the ground that the company was 
not at the time of service exercising any of its franchises in Mary- 
land and that it had then no persons in its employ in that state. The 
court found that the New York law, under which the dissolution of 
defendant was effected, extended, without specifying how long, the 
time within which a corporation may be sued on causes of action 
arising prior to dissolution. It then stated the rule that “it is well 
settled that suits brought by or against a foreign corporation are not 
abated by its dissolution, unless such dissolution is complete in every 
respect ; that is to say, the principle of abatement has no application 
where, by the decree of dissolution or by statute, the existence of the 
corporation is continued after the dissolution for purposes of litiga- 
tion.” The court then examined the Maryland law, which provided 
that service of process might be made “upon any person in this state 
who was last a resident agent, president, manager or other officer of 
such corporation in this State” where a corporation had ceased to 
do business or to have such resident agent or a director, manager or 
other officer in the state. In holding the service of process valid, the 
court said: “We see no reason for distinguishing, in applying this 
statute, between a case where the foreign corporation has withdrawn 
from activities within the state of Maryland but continues to do 
business elsewhere, and one where it has withdrawn because it has 
elected to be dissolved, provided the state of its creation imposes, as 
a condition of such dissolution, that it shall nevertheless remain sub- 
ject to suit for the purpose of having its affairs liquidated.” 

A motion of the plaintiff to join, as a party defendant, a subsidiary 
to which the defendant had transferred all of its assets, was over- 
ruled, there being no proof of fraud in the transfer, on the ground 
that the subsidiary had nothing to do with the statements constitut- 
ing the alleged libel. It was indicated that if plaintiff sought to con- 
serve the assets transferred until the libel litigation was concluded, 
this might be accomplished by a separate equity action for the pur- 
pose of restraining further transfer or probable dissipation of assets. 
Acton v. Washington Times Company, 12 F. Supp. 257. Walter L. 
Green of Hyattsville, and Lansdale G. Sasscer of Upper Marlboro, for 
plaintiff. Wallace & Hammond of Baltimore, for defendant. 
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Missouri. 


Corporation engaged in state in interstate commerce may thereby 
become subject to process of local courts. After stating that the 
presence in the state of a mere soliciting agent and nothing more 
does not make a foreign corporation present in the state, so as to 
subject it to a suit and process of the local or state courts, the 
Missouri Supreme Court continued: “But such is not the situation 
in the instant case. It is admitted in this case that defendant was 
a foreign corporation engaged in interstate transportation, and the 
record shows its presence in this state transacting therein the 
business ordinarily connected with the operation of a carrier by 
railroad. Such a showing gave the circuit court of the city of St. 
Louis jurisdiction to which defendant must submit although thereby 
interstate commerce might be incidentally burdened.” Meek v. New 
York, Chicago & St. Louis Railroad Company, 88 S. W. (2d) 333. 
Sullivan, Reeder & Finley and Jones, Hocker, Gladney & Jones of 
St. Louis (W. J. Stevenson, of Cleveland, Ohio, of counsel), for 
appellant. Allen, Moser & Marsalek and Charles L. Moore of St. 
Louis, for respondent. 


Oklahoma. 


Credits or accounts receivable of a foreign corporation arising from 
Oklahoma activities held to have acquired “business situs” there for 
ad valorem tax purposes. Defendant Delaware corporation had its 
principal office at Philadelphia, Pa., a district office at Dallas, Texas, 
and a branch office at Tulsa, Oklahoma, being extensively engaged 
in the oil business, both production and sale, in Oklahoma and other 
states. It had failed to return any credits or accounts receivable 
owned by it in Oklahoma during four years, under a statute requiring 
a “report of its assets,” and this action was brought to assess certain 
credits and accounts receivable as “omitted property.” The particular 
items sought to be taxed represented advancements made by defend- 
ant to other corporations and persons associated with it in certain 
oil property operations. Defendant contended that these items might 
not properly be called “accounts receivable.” The court reached an 
opposite conclusion, saying: “Whatever would be their proper 
designation, we find no difficulty in concluding that they are such 
charges and accounts receivable as the defendant was required by 
law to return and report to the county assessor for taxation.” 


With reference to the situs of this property, defendant denied that 
it had any business situs in Oklahoma. On this point, the court 
observed: “It is the general rule that the situs or location of intan- 
gible properties follows that of the owner. However, that general 
rule is subject to the well-recognized exception that intangible per- 
sonal property may acquire and have a business situs different from 
the location or domicile of the owner.” The court refused to sustain 
a contention that these accounts were ultimately the property of the 
Philadelphia office. “In the case at bar the defendant, Atlantic Oil 
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Producing Company, was enga regularly in the oil business in 
Oklahoma, through its office at Tulsa. That was an extensive office 
management, and extensive business in Oklahoma was engaged in 
through that office. These charges or accounts receivable arose 
through the conduct of plaintiff’s business in Oklahoma throvgh that 
office ; these accounts originated there and were there reco'ded and 
handled in all respects as to the creation and handling of the accounts 
as if the corporation engaged in business at that place and at that 
office alone. It seems beyond question that these charges or accounts 
receivable had at all times a business situs in Oklahoma. It is true 
that when the accounts were created detailed information thereof 
was forwarded to the Dallas office, and after the accounts had been 
closed by collection thereof, the Tulsa office accounted to the Dallas 
office, but it does not appear that this handling : ould control as to 
the business situs. We find no authority to the direct contrary. It 
seems beyond question that the property here involved is of that 
character as is subject to taxation and to return and report for assess- 
ment under the provisions of our statute.” State v. Atlantic Oil Pro- 
ducing Co.,* 49 P. (2d) 534. Holly Anderson, County Attorney, and 
Monnet & Savage, of Tulsa, for plaintiff in error. Hagan & Gavin 
of Tulsa (T. R. Freeman of Dallas, Texas, of counsel), for defendant 
in error. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Oklahoma volume, page 2869-4. 


Texas. 


Mere acceptance of a note within state is not “doing business.” 
The fact that a foreign corporation had accepted a note payable to it 
in Texas was held not sufficient to establish that it was doing busi- 
ness in the state within the meaning of article 1529, R. S. 1925, 
requiring a foreign corporation to have a permit to do business in 
the state. Baldwin Music Shop, Inc., v. Watson, 88 S. W. (2d) 516. 
E. B. Lewis of Center, for appellant. Dallas Ivey of Center, for 
appellee. 


Taxation 
California. 

Franchise tax for the current year may be changed at any time 
during the year. In 1931, after appellant California corporation had 
paid its 1931 franchise tax, the law was amended, resulting in an 
additional assessment as part of its 1931 tax. This appellant con- 
tended was void as being a retroactive imposition. The court, how- 
ever, viewed the exaction as prospective, rather than retroactive, 
holding that it is well settled that “taxes for the current year may be 
changed at any time during the year, and, in fact, additional taxes 
may be imposed during the current year on the same subject of 
taxation.” Filoli, Inc., v. Johnson, State Treasurer, 51 P. (2d) 1093. 
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Theodore J. Savage and Eliot G. Stoutenburgh of San Francisco, for 
appellant. U. S. Webb, Attorney General, and H. H. Linney, Deputy 
Attorney General, for respondent. 


New Hampshire. 


Nature of the Federal income tax. In this case, there is an inter- 
esting discussion of the nature of the Federal income tax, with par- 
ticular reference as to whether it might properly be regarded as a 
tax placed upon a corporation’s “property, franchise or capital 
stock.” The question was whether plaintiff, having agreed in a lease 
to pay all public taxes placed upon defendant’s property, franchise or 
capital stock, was liable to pay Federal income taxes imposed upon 
defendant. The conclusion reached by the court, was that the Fed- 
eral income tax was neither a tax on account of the corporation’s 
property, its capital stock or upon its franchise, and that it must be 
regarded as a true income tax, and that plaintiff had not therefore 
agreed to pay this type of tax under the lease. Boston & Maine Rail- 
road v. Wilton Railroad Company, 181 A. 545. Demond, Woodworth, 
Sulloway, Piper & Jones and F. C. Demond of Concord, for plaintiff. 
Ivory C. Eaton of Nashua, and Robert W. Upton and Laurence I. 
Duncan of Concord, for defendant. 


New York. 


Salary of general counsel of a railroad corporation controlled by 
the government, through stock ownership, held not immune from 
state income tax. A New York railroad corporation was operated 
for fifty-five years as a privately owned company. Its entire capital 
stock, except directors’ shares, was then acquired by the United 
States, which continued the corporation in its operation of steam- 
ships, railroads, stores, hotels and dairies for the use of government 
transportation of freight and passengers and employes as well as that 
of individuals, operating it at a profit. Relator, the general counsel 
of the company, claimed immunity from taxation on the salary re- 
ceived from the company upon the constitutional doctrine that the 
governmental instrumentalities and agencies of the federal govern- 
ment and the various state governments are mutually immune from 
taxation by the other. “The operation of steamships, railroads, 
stores, hotels, or dairies,” said the court, “has not the slightest rela- 
tionship to any governmental function. Common sense compels the 
conclusion that such activities are intrinsically, traditionally and 
historically of a commercial and proprietary nature.” “It seems 
apparent that the principle of immunity, interfering as it does with 
the exercise of a vitally important, plenary sovereign power, ought 
only to be invoked and employed when there is a direct and im- 
minent hindrance to, or restraint upon, functions which are unques- 
tionably properly and usually governmental in their character.” The 
determination by the State Tax Commission that the salary was 
taxable was therefore confirmed. People ex rel. Rogers v. Graves et al., 
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283 N. Y. S. 538. Richard Reid Rogers of New York City, pro se. 
John J. Bennett, Jr., Attorney General, (Joseph M. Mesnig of 
Albany and Henry Epstein of New York City, of counsel) for re- 
spondents. 


Pennsylvania. 


The Corporate Net Income Tax Act is held constitutional. In this 
action to restrain the operation of the Act approved May 16, 1935, 
providing for the 6% Corporate Net Income Tax, the Supreme Court 
of Pennsylvania, Eastern District, sustained the act, regarding as 
unfounded plaintiff company’s contentions that it violated the uni- 
formity clause of the State Constitution, and also that portion pro- 
hibiting laws exempting property from taxation because of the 
exemption from the operation of the act of certain types of corpora- 
tions. Objections to the title of the act and to the effect that the law 
was unworkable, because of the formula provided, and that unequal 
and unfair results would be produced if it were put into effect, were 
also overruled. Turco Paint & Varnish Co. v. Kalodner, Pennsylvania 
Supreme Court; decided January 27, 1936. Commerce Clearing 
House Court Decisions Reporting Service Requisition No. 150954. 


Virginia. 


Entrance fee of foreign corporations, based upon authorized cap- 
ital stock, held constitutional. On January 16, the Virginia Supreme 
Court of Appeals held valid the provisions of Section 207 of the Tax 
Code of Virginia imposing an entrance or qualification fee upon 
foreign corporations, measured by the “maximum capital stock” of 
such corporations, that section providing that “the amount to which 
the company is authorized by the terms of its charter to increase its 
capital stock shall be considered its maximum capital stock.” 
The court held that the authorized capital of a foreign corporation 
is not itself taxed, but that it is merely used as a measure for taxa- 
tion. Atlantic Refining Co. v. Commonwealth.* Commerce Cleari 
House Court Decisions Reporting Service Requisition No. 150732. (Not 

et officially reported.) Hunton, Williams, Anderson, Gay & Moore of 
ichmond, for the plaintiff. (Note: We are informed that an appeal 
will be taken in this case to the United States Supreme Court.) 


* The full text of this opinion is printed in The Corporation Tax Service, 


Virginia volume, page 150. 


General 


Arkansas. 


Judgment against one corporation may not be enforced against 
another which merely engages in the same type of business and is 
successor to first corporation’s business licenses. Appellant, the 
plaintiff in the lower court, sought to recover against defendant 





The Corporation Journal 137 


company on a judgment he had recovered against another corpora- 
tion, on the theory that there was a merger or consolidation of the 
two companies and that, as the successor company, the defendant 
was liable for the debts of the other corporation. The evidence tend- 
ing to show any relationship between the two companies was so 
meager that a directed verdict for defendant in the lower court was 
upheld, the evidence ne merely that both corporations were 
engaged in the same type of business; also, that the defendant had 
purchased the license and certain permits for the operation of motor- 
truck transportation facilities of the other corporation, and that both 
companies had but one stockholder in common, who owned only ten 
shares of defendant’s capital stock. Hammett et al. v. Motor Express, 
Inc., 87 S. W. (2d) 19. John E. Coates, Jr., of Little Rock, for appel- 
lants. Eugene R. Warren of Little Rock, for appellee. 


Federal. 


Impounded Federal processing taxes held recoverable. Upon the 
granting by the United States Supreme Court of the petition for the 
writ of certiorari in this case, it had restrained collection of Federal 
processing taxes imposed upon petitioner under the Agricultural 
Adjustment Act, upon condition that the petitioner should pay the 
amount of accruing taxes to a depository, to the joint credit of peti- 
tioner and respondent collector of Internal Revenue, such funds to 
be withdrawn only upon the further order of the court. The court 
having since, on January 6, 1936, held the processing tax invalid in 
United States v. Butler, (Corporation Journal, January, 1936, page 
112), it ordered the decree of the District Court dismissing peti- 
tioner’s bill vacated and directed an appropriate order to be entered 
for the repayment to the petitioner of the funds impounded, and the 
cause remanded to the District Court for the entry of a decree en- 
joining collection of the assailed exaction. Rickert Rice Mills, Inc., v. 
Fontenot,* United States Supreme Court, decided January 13, 1936; 
No. 577, October Term, 1935; 56 S. Ct. 374. John P. Bullington and 
Homer L. Bruce of Houston, Texas, Morris B. Redmann of New 
Orleans, La., and C. A. McCoy of Lake Charles, La., for petitioners. 
Frank J. Wideman, Asst. Atty. General, for respondent. (Petition 
for rehearing denied. Order to release funds signed and entered 
January 20, 1936.) 


* The full text of this opinion is printed in the Standard Federal Tax Serv- 
ice—1936—J 9066. 


North Carolina. 


Affixing of corporate seal not essential to paper appointing substi- 
tute trustee. A corporation, in joining in the appointment of a 
substitute trustee under a deed of trust, did not affix its corporate 
seal. Defendant had agreed to purchase lands which were the subject 
of the deed of trust and refused to accept a deed tendered by the 
substituted trustee, contending the appointment was insufficient on 
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the ground that by law the seal was necessary. The court observed 
that the paper in question was not a conveyance of any interest in 
land and that, therefore, statutory provisions governing such con- 
veyances did not apply to it. “The general rule in this and other 
jurisdictions now is that unless its charter or some statute provides 
otherwise, a corporation need not use its corporate seal except when 
an individual is required to use his seal. A corporation may appoint 
agents, and act or make contracts by resolution or by writing signed 
by a duly authorized officer, without using its corporate seal, just as 
an individual may do.” The appointment was accordingly held to be 
valid. North Carolina Mortgage Corporation v. Morgan, 182 S. E. 450. 
Bailey Patrick of Hickory, for appellant. Fuller, Reade & Fuller of 
Durham and W. A. Devin, Jr., for appellee. 


Some Important Matters for 
March and April 


This calendar does not purport to cover general taxes or reports to other 
than state officials, or those we have been officially advised are not required 
to be filed. The State Report and Tax Notification Service maintained by The 
Corporation Trust Company System sends timely notice to attorneys for subscrib- 
ing corporations of report and tax matters requiring attention from time to 
time, furnishing information regarding forms, practices and rulings. 


AvLaBaMa—Annual Franchise Tax Return due between January 1 and 
March 15.—Domestic and Foreign Corporations. 

Income Tax Return and Return of Information at the source 
due on or before March 15.—Domestic and Foreign Corporations. 

Annual Franchise Tax due April 1, but may be paid without 
penalty until April 30—Domestic and Foreign Corporations. 

Arizona—Income Tax Return and Return of Information at source 
due on or before March 15.—Domestic and Foreign Corporations. 

Annual Statement of Mining Companies due between January 
1 and April 1—Domestic and Foreign Corporations engaged in 
mining of any kind. 

ARKANsAs—Income Tax Return and Return of Information at the 
source due on or before March 15.—Domestic and Foreign Cor- 
porations. 

Catirornia—Franchise (Income) Tax Return and Payment of one-half 
of tax due on or before March 15.—Domestic and Foreign Cor- 
porations. 

Quarterly Retail Sales Tax Return and Payment due on or 
before April 15.—Domestic and Foreign Corporations. 

Cotorapo—Annual Report due on or before March 15.—Domestic and 
Foreign Corporations. 

Annual License Tax due on or before May 1.—Domestic and 
Foreign Corporations. 

Connecticut—Income Tax Return due on or before April 1—Do- 

mestic and Foreign Corporations. 
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DetawarkE—Return of Information at the source due on or before 
March 15.—Domestic and Foreign Corporations making pay- 
ments of dividends, interest or other income to any citizen or 
resident of Delaware aggregating $1,000. or more during 1935. 

Annual Franchise Tax due after April 1 and before July 1. 
—Domestic Corporations. 

DoMINION oF CaNnaDaA—Income Tax Return due on or before April 30. 
—Domestic and Foreign Corporations. 

Annual Summary due between April 1 and June 1.—Dominion 
Companies. 

Greorcia—Income Tax Return and Return of Information at the source 
due on or before March 15.—Domestic and Foreign Corporations. 

IpaHo—Income Tax Return and Return of Information at the source 
due on or before March 15.—Domestic and Foreign Corporations. 

InDIANA—Quarterly Gross Income Tax Return and Payment due on 
or before April 15.—Domestic and Foreign Corporations. 

Iowa—Income Tax Return and Return of Information at the source 
due on or before March 31.—Domestic and Foreign Corporations. 

Quarterly Retail Sales Tax Return and Payment due on or 
before April 20.—Domestic and Foreign Corporations. 

Kansas—Annual Report and Franchise Tax due on or before March 
31.—Domestic and Foreign Corporations. 

Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 

MaryLanp—Annual Report due on or before March 15.—Domestic 
and Foreign Corporations. 

MassAcHusETTS—Excise Tax Return due on or before April 10.—Do- 
mestic and Foreign Corporations. 

Minnesota—Income Tax Return and Return of Information at the 
source due on or before March 15.—Domestic and Foreign Cor- 
porations. 

Annual Report due between January 1 and April 1.—Foreign 
Corporations. 

MississipPI—Income Tax Return and Return of Information at the 
source due on or before March 15.—Domestic and Foreign Cor- 
porations. 

Missourr—Income Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 

Montana—Return of Information at the source due on or before March 
15.—Domestic and Foreign Corporations. 

Annual Statement due within two months from April 1.— 
Foreign Corporations. 

Nennnana--tenniatenh to Tax Commissioner due on or before April 15. 
—Foreign Corporations. 

Nevapa—Annual Statement of Business due not later than month of 
March.—Foreign Corporations. 

New HampsuHireE—Annual Return due on or before April 1—Domestic 
and Foreign Corporations. 

Franchise Tax due on or before April 1—Domestic Corpo- 
rations. 















140 





The Corporation Journal 


New Mexico—Franchise Tax Return due on or before March 15.— 
Domestic and Foreign Corporations. 

Return of Information at the source due on or before April 1. 
—Domestic and Foreign Corporations. 

Income Tax Return due on or before April 15.—Domestic and 
Foreign Corporations. 

Franchise Tax due on or before May 1.—Domestic and For- 
eign Corporations. 

New York—Annual Franchise Tax of Real Estate and Holding Cor- 
= due on or before April 1—Domestic and Foreign Real 

tate and Holding Corporations. ; 

Annual Franchise (Income) Tax Return (Form 3IT—Article 
9A, Tax Law) due on or before May 15, together with one-half 
of tax.—Domestic and Foreign Business Corporations. 

Nort Carotina—Income Tax Return and Return of Information at 
the source due on or before March 15.—Domestic and Foreign 

rations. 

Norte Daxota—Income Tax Return and Return of Information at 
the source due on or before March 15.—Domestic and Foreign 
Corporations. 

erly Retail Sales Tax Return and Payment due on or 
ore April 20.—Domestic and Foreign Corporations. 

Ou1to—Annual Franchise Tax Report due between January 1 and 
March 31.— Domestic and Foreign Corporations. 

Annual Statement of Proportion of Capital Stock due between 
January 1 and March 31.—Foreign Corporations. 

Quarterly Retail Sales Tax Return due on or before April 30.— 
Domestic and Foreign Corporations. 

Ox.ianoma—Income Tax Return due on or before March 15.—Do- 
mestic and Foreign Corporations. 

Onzecon—Combined Excise (Income) Tax and Intangibles Income Tax 
Return due on or before March 30.—Domestic and Foreign Cor- 
porations. 

PgwnsyLvania—Capital Stock Tax and Corporate Loans Report due 
on or before March 15.—Domestic Corporations. 

Franchise Tax and Corporate Loans Report due on or before 
March 15.—Foreign Corporations. 

Bonus Report due on or before March 15.—Foreign Corpo- 
rations. 

Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 

Ruope IsLanp—Semi-Annual Report to Department of Labor due in 
April and October.—Domestic and Foreign Corporations em- 
ploying five or more persons in Rhode Island. 

Carotina—Income Tax Return and Return of Information at 
the source due on or before March 15.—Domestic and Foreign 
Corporations. 

Sours Daxota—Income Tax Return and Return of Information at 
the source due on or before March 30.—Domestic and Foreign 

Corporations. 
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TENNESSEE—Annual Excise Tax Report due on or before May 1.— 
Domestic and Foreign Corporations. 

Texas—Annual Franchise Tax ) pe due between January 1 and 
March 15.—Domestic and Foreign Corporations. 

Annual Franchise Tax due on or before May 1—Domestic 
and Foreign Corporations. 

Unitep States—Annual Return of Net Income due on or before March 
15.—Domestic Corporations and Foreign Corporations having 
an office or place of business in the United States. 

Utan—Income Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 

VerMontT—Extension of Certificate of Authority due on or before April 
1.—Foreign Corporations. 

Income Tax Return due on or before April 15.—Domestic and 
Foreign Corporations. 

Vircinia—Income Tax Return and Return of Information at the 
source due on or before April 15.—Domestic and Foreign Cur- 
porations. 

WasHiIncton—Income Tax Return due on or before March 31.—Do- 
mestic and Foreign Corporations.* 

West Vircinta—Annual License Tax Report due in April_—Foreign 
Corporations. 

Quarterly Gross Income Tax Return and Payment due on or 
before April 30.—Domestic and Foreign Corporations. 

Wisconstn—lIncome Tax Return and Return of Information at the source 
due on or before March 15.—Domestic and Foreign Corporations. 

Annual Report due between January 1 and April 1—Domes- 
tic and Foreign Corporations. 


* The necessity of filing this Return depends upon the decision of Washing- 
ton Supreme Court in a suit now before it. Returns of Information at the source 


are not required, as the Personal Income Tax Law has been held unconstitu- 
tional. 


CORPORATE MEETINGS HELD 


During the past few weeks meetings of the corporations named 
below, among many others, have been held at the offices of The 
Corporation Trust Company. 

Bristol-Myers, Inc. The Linen Thread Co., Inc. 
Good Humor Corporation Colorado Gas & Utilities Co. 
The Credit Clearing House Gulf States Service Company 
Automatic Refrigerating Co. Standard Rendering Company 
Realty Bond & Mortgage Co. International Milling Company 
Hat Corporation of America Gulf States Creosoting Company 
The Cuban-American Sugar Co. Anaconda Wire and Cable Company 
Triplex Safety Glass Company of North America 
The United Telephone and Telegraph Company 
The Columbia Transportation Company 
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The Corporation Trust Company’s 
Supplementary Literature 


In éonnection with the various departments of its business The Cor- 

poration Trust Company publishes the following supplemental pam- 

phiets and forms, any of which it is always glad to send without 
charge to readers of The Journal: 


A Corporation’s Achilles Heel. Containing the complete text of the 
opinion of the Supreme Court of the United States in State of 
eee e3 rel. Bond & Goodwin & Tucker, Inc. v. Superior State of 

aa of the Supreme Court of New Mexico in Silva v. Crombie & Co. 


of great significance to attorneys of corporations qualified in one 
or more states. 


Delaware Corporations. Presents in convenient oes a digest of the 


Delaware corporation law, its advantages, for business\ corpora- 
Gene, the attractive B geaiclene for non par value fr: and a Thy. summary of 


procedure and costs completely re- 
Sa te aden cae > -# ef Tis 


New Deal Laws of Importance to Corporations. Contains complete 

text of Securities Act of 1933 as amended by Title II of the Securi- 

Exchange Act of 1934, all matters in the original act omitted in the 1934 

Salen being set in brackets, and and all new matters added by the 1934 amend- 

ments being set in italics; complete text of the Securities Exch of 1934; 

and complete text of the amendments approved June 7, 1934 to the Bankruptcy Act 
providing for corporate reorganizations. 


The New Bankruptcy Law. Contains, first, the eleven-word amend- 


ment approved June 18, 1934 to the ori inal amendment to the 
Bankruptcy st approved June 7, 1934 (and Ly in our pamphlet New Deal 


Laws descri above) ; second, two les of voluntary petitions for reorgani- 
zation under the new provisions; and third, two examples of petitions under the 
new provisions for appointment of trustees (reorganization sought). 


The High Cost of Whistles for Corporations. Benjamin Franklin’s 
classic, “The Whistle,” here is shown, by the decisions in actual court 


cases, to have a very pointed epplication to some of the policies of some business 
of our own day. A sixteen-page pamphlet for both laymen 


Special Report. The Case Against Corporate Representation by Busi- 


ness Employes. Specific experiences of different corporations 
with the handling by untrained pe ae of such matters as service 
of process, notices of taxes due, fling of corporation reports, etc. 


What Constitutes Doing Business. (Revised to April 15, 1934.) A 


198-page book containing bei pees dij ests of decisions selected from 
hose in the various states as indica’ it is construed in each state as “ 


digests a re state, but a Table of Cases and a T 
Tadoe makes them accessible also oy ee There is a 


section containing citations to cases on the question of business such as 
to make the company subject to service of process in the state. 

Amateur Corporate Representation. A booklet dealing with some of 
the weaknesses of placing a company’s eatatocy repres representation 
in the hands of business employes or others not trained in involved. 

When Corporations Cross the Line. A simple explanation of the rea- 
sons for and purposes of the foreign corporation laws of the various 
states, and i s of when and how 


a corporation makes itself amenable to 
them. Of nen both to attorneys and to corporation officials. 
Questionnaire on Business Outside State of Organization. This is a 


Form for attorney’s use in determining when a corporation should 
The the points 


be qualified. questions are those which will usual! 
necessary to be considered. - 
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Just Off the Press ... 


Your Securities 
...and Federal Taxes 


By Jutrus Sinker, C.P.A. 


HIS timely and helpful new book explains in 

detail the when, where and how much of 
federal taxation of securities and security transac- 
tions under current federal revenue laws. 


The data and information presented will prove 
especially useful in making out 1935 federal in- 
come tax returns and in effectively handling 1936 
transactions under the new federal tax rates and 


changes. Replete with illustrative examples, 
tables of essential figures, etc. 


Seventeen practical chapters cover: Securities, 
The Investor, The Trader, The Dealer; Banks 
and Trust Cos.; Estates and Trusts; Reporting 
Income; Gain or Loss; Determining Current Cost 
Basis; Deducting Losses; Partnerships; Corpora- 
tions; Fiduciaries; Brokers’ Returns; Etc. 


114 pages, 6x9, Pebbled Paper Covers 
Price, $1 a copy 


Published by 





HELPFULNESS— 
ORGANIZED, SYSTEMATIC 
HELPFULNESS—THAT IS 


THE BUSINESS OF THE 
CORPORATION TRUST 
COMPANY 
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